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To: Board of Selectmen
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We will agenda this for 7/9

Steven L Ledoux
Town Manager
472 Main Street
Acton, MA 01720
Telephone (978) 929-6611

When writing or corresponding, please be aware that the Secretary of State has determined
that most email is a public record and, therefore, may not be kept confidential.

Original Message
From: Lili Early
Sent: Wednesday, June 20, 2012 12:02 PM
To: Roland Barti
Cc: Steve Ledoux
Subject: FW: Regulation of Donation Bins

Roland,

Per Steve, attached is the document from A&K.

Liii

Original Message
From: ATH-MGR-COPIER~acton-ma.gov [maiito:ATH-MGR-COPIER~acton-ma.gov]
Sent: Wednesday, June 20, 2012 12:00 PM
To: Lili Early
Subject: Regulation of Donation Bins

Please open the attached document. It was scanned and sent to you using a Xerox

muitifunction device.

Attachment File Type: pdf

multi-function device Location: Town Hall, First Floor (Manager)

Device Name: ATH-MGR-COPIER

For more information on Xerox products and solutions, please visit http://www.xerox.com
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MEMORANDUM

To: SteveLedoux
TownManager
TowN OF ACTON

From: StephenD. Anderson
Timothy J.Roskelley
ANDERSON& KREIGERLLP

Re: Regulationof DonationBins

Date: June15,2012

GotBooks,a for-profit company,hasbeencollectingbooksby placingdonationbins aroundthe
TownofActon (“Acton”). Acton is concernedthatthebins aremisleadingbecausetheydo not
disclosethe for-profit statusofGotBooks. As aresult,residentsofActon mayerroneously
believetheyaremakingdonationsto anon-profitcharitywhentheyareactuallygiving booksfor
freeto afor-profit company. This maycauseresidentsto incorrectlyclaimtax deductionsfor
theirdonationsandreducethenumberofbooksdonatedto non-profitcharitiesandthe local
library.

Acton hasaskedAnderson& Kreigerto evaluatewhetherdonationbins, suchasthoseusedby
GotBooks,maybe regulatedand,if so,Acton’s regulatoryoptions. We concludethatActon
mayregulatedonationbins throughtheadoptionofanewtownbylaw. Actonwouldhavea
rangeofoptionsfor regulation,including:

• sendinglettersto theownersoffor-profit bins requestingvoluntarilydisclosure;
• abylawwith relativelysimpledisclosurerequirementsfor all donationbins oronly for-

profit donationbins with enforcementmechanismsfor non-compliance;

• abylawandassociatedregulations,licensingrequirementsandenforcementmechanisms
thatwould comprehensivelyregulatedonationbins;

• regulationofonly for-profit bins;and

• banningfor-profit bins.

Theseoptionsarenotnecessarilymutualexclusiveandsomemaybecombined.

Legal Principles.

TheLegislaturehasgivencitiesandtownsthepowerto enactordinances,“as theymayjudge
mostconduciveto theirwelfare,” G.L. c. 40, § 21, andtheonly limitation on thispoweris that
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suchordinancesbereasonableand“not repugnantto law.” Corn. v. Lammi,386 Mass.299, 300
(1982). Municipalitiesmaynot adoptby-lawsorordinancesthatareinconsistentwith Statelaw.
BostonEdisonCo. v. TownofBedford,444 Mass.775 (2005). If only oneclassof donations
binsis regulated,there-mustbearationalbasisfor discriminatingamongtypesofdonationbins
thatis relatedto alegitimatepurposefor donationbin regulation. MarshJIeldFamilySkateland,
Inc. v. TownofMarshfleld,389Mass.436,445-46(1983).

A bylawregulatingdonationbins couldmeettheseminimal requirements.Regulationof
donationbinsservesalegitimate,reasonablepurposeof ensuringthat Actonresidentsseekingto
donateto non-profitcharitiesareinformedaboutanyfor-profit statusofcompanies/organizations
providingdonationbins. Disclosingthis informationwill reducetherisk thatActon residents
will improperlyclaimtax deductionsfor donationsto for-profit companiesandreducetherisk of

thatresidentswill mistakenlydivertclothes,booksandothergoodsawayfrom non-profit
charitiesandotherpublic resources,suchastheActon library system.

We arenot awareofany federalorstateregulationsspecifyingdisclosurerequirementsfor

donationbins. Accordingto aFebruary9, 2010pressreleasefrom theMassachusettsAttorney
General’sOffice, anycompanythat claimsthat aportionoftheproceedswill bedonatedto
charitymustregisterwith theAttorneyGeneral’soffice ascommercialco-venturerandreport
annuallyto theAttorneyGeneral. Otherwise,theAttorneyGeneraldoesnotdirectly regulate
donationbinsandadvisespeopleto notpresumethattheirdonationswill be usedfor charitable
causesandto seekinformationaboutthecompaniesprovidingdonationbins. Local disclosure
requirementswould beconsistentwith theAttorneyGeneral’spositionandadvice.

To theextentthatdonationbinscouldbeconsideredsignsandadvertising,theymaybeprotected
undertheFirstAmendmentoftheUnited StatesConstitutionascommercialspeech.Seee.g.
CentralHudsonGas& Electric Corp. v. Public ServiceCommission,447U.S. 557, 566(1980)
(regulationofcommercialspeechpermissiblewhere(1) the asserted governmental interest is
substantialand(2) theregulationdirectly advancesthe governmentalinterestassertedandis not
moreextensivethanis necessaryto servethatinterest”). However,in orderto avail itself of
theseprotections,thecommercialspeech“at leastmustconcernlawful activity andnotbe
misleading.” Id. (emphasisadded).

Reviewof Acton’s Options.

1. Voluntary Disclosure.

Acton couldsenda letter to Got Booksandotherfor-profit companieswith donationbins in
Actonrequestingthat theyclearly identify on thebinthat theyareafor-profit company,thatthey
arenot aregisteredpublic charityandthat booksor othergoodsplacedin thebin arenoteligible

fortax deductions.Additionally, the lettercanstatethatif writing on thebin claimsthat a
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portionoftheproceedswill supportcharitableorganizationsorcauses,thenthe companymust
registerwith theAttorneyGeneral’soffice asa commercialco-venturerandthatfailureto do so
will resultin acomplaintfrom Actonto theAttorneyGeneral’soffice.

Thisapproachis simpleanddirect. It mayprovesufficientto addresstheidentifiedconcernwith
GotBooks,but it would notaddresstheconcernsaboutfor-profit donationboxesunlessActon
seeksto identify otherfor-profit companieswith donationbins in thetownandsendthesame
letterto eachcompany. If suchproactivestepsarenot taken,GotBooksmayalsoclaimthatit is

beingunfairly singledout. Finally, it doesnotprovideanyenforcementmechanismif the letter
is ignored.

2. Licensingand Regulationwithout Enactmentofa Bylaw.

No licensingstatutethat weareawareof, includingthosein M.G.L. c. 140, authorizelicensing
ofdonationbins. Similarly, broadregulationof donationbins doesnot expresslyfall within the
existingregulatorypowerofanyActon board,commissionordepartment.Section7 ofthe
Acton ZoningBylaw regulatesigns,which couldprovideanavenuefor regulatingdonationbins.
“Signs” include“any symbol,designordeviceusedto identify oradvertiseanyplace,business,

product,activity, service,person,ideaor statement.”Thedegreeofregulationwould dependon
whatcategoryof signdonationbinsfall into, e.g.movablesigns,freestandingsignsorwall signs.

In anyevent,regulationsthroughthebylaw wouldbring all donationbinsundertheregulation
andwould notbenarrowlytailoredto addressingActon’sconcernsconcerningmisleading
information.

3. Bylaw RequiringSimpleDisclosureand Providing for Enforcement.

Acton couldopt for a simplebylawthat(1) definesdonationbins,(2) requirescertaindisclosures
to beplacedconspicuouslyon thebin (e.g.entity name,contactinformation,statusasa
registeredpublic charityorfor-profit companyandrequirementthatclaimsofcharitable
donationsby for-profit entitiesmaybe includedonly if theentity is registeredasacommercial
co-venturer)and(3) includesenforcementmechanisms(e.g. tickets,towing orotherremoval).

4. Bylaw ComprehensivelyRegulatingDonation Bins.

At theotherendofthe spectrum,Actoncouldfollow the leadoftheCity of Quincyandadopta
licensingschemethroughanewbylaw. TheQuincyordinanceincludesdetailedregulationsof
donationbins (includingrestrictingplacementofbinsto certainzoningdistricts,conformance
with setbacks,sight linesandotherzoningrequirements,specificationsofbin typesand
dimensionsandregulationofcollectionfrequency).Theordinancealsoincludeslicensingand
permittingrequirements,includinganapplicationdetailingthepersonor entityapplyingforthe
license,thepaymentofa $150feeandattachingapermitthat includesthenameandtelephone
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numberofthepersonor entityoperatingthebin. TheQuincyordinancedoesnotrequire
additionalinformation,suchaswhetherthepersonorentity is registeredwith the

Commonwealthasapublic charityor acommercialco-venturer.

5. Bylaw Regulating Only For-Profit Bins

If for-profit donationbins aresingledout,theremustbe arationalbasisrelatedto thelegitimate
purposesidentifiedfor regulation. Acton couldtailor abylawto limit regulationto entitiesthat
arenotregisteredaspublic charitieswith theCommonwealth.Therationalbasisfor this is that
maintenanceofdonationbinsby for-profit organizationscanbemisleading,but it is not
misleadingif theorganizationis aregisteredpublic charity. This would alsoavoidplacing
additional,unnecessaryburdensonpublic charities. While webelievethiswould bearational
basisthatthecourtswould ultimatelyuphold,discriminationofanykind mayinvite litigation.
Accordingly,a bylawthat requiresdisclosureson all donationbins would reducetherisk of
litigation andassociatedexpenses.It would alsomakeenforcementeasier.If public charities
arenot requiredto makeadisclosure,thendetectingfor-profits violatingthepolicy will be
difficult sinceActonwill notknow,withoutmakingan investigation,whetherthebin is owned
by a public charity. Requiringaminimal disclosureon all binswould addressthis concern.

Acton couldalsoconsiderbanningfor-profit bins. While abancouldalsobejustifiedunderthe
samerationaleasabove,lessrestrictivemeansareavailableandanoutright banwould bemore
likely to invite a legal challenge. It would alsohavethe sameidentificationproblemsdiscussed
above.

Conclusion.

Acton mayregulatedonationbinsto protectthepublic from potentiallybeingmisled. Actonhas
a numberofoptionsfor regulation,from minimal disclosurerequirementson for-profit entitiesto
comprehensivelicensingorpermitting. WhereverActon wishesto bealongthis spectrum,we
would behappyto assistin draftingtheappropriatebylaw.
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